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cr* s. Cooky, Esquire 
3000 fdlewood At-erne 
Richmond, truginia 232 19 

:Esther J Windmueller, Esquire 
:3000 Idlewood Averme 
Ricbmorrrl, Vvgiia 232 19 

August 13,2007 

.Duncan P. b i d ,  Esquire 
Chid Deputy Commonw~alWl'lr Artone: 
P.O. Box 27032 
:&~hmond, V~@nia 23273 

*Dear Counsel: 

On lufy 26,2007 Mr. Price appeared in the Hemiu, Coumy General Dimi3 
.Court with counsel to answer t h  charge of fifth offew in violation of Va. Code $46.2- 
,301, driving aRer his privilege to drive b revoked or suspended. &or 10 the Court 
assessing the $750.00 c h i l  remedial fees as required by \'a. Code 546.2-206.1, the 
defendant moved the court to &smiss tbe statute as u n c o ~ o d ,  to which the 
'Com~onwealth responded. On August 2,2007, the Hcnriw County General Distzkt 
;Court declared Va. Code w6.2-206 1 ~ncor&tutiand and decked to assess the civil 
jrcmrdial f i es  on Mr. Price The matter is now before this COUR pursuant m Va. Code 
$16.1-131. I.  

: Va. Code §46.3236.1(,4) reads: 

The putpose of iha civil remedial fees imposed ia this 
section is to genexate remue &om &vets whose proven 
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8 .< . . , .  . dangerm drip* behavior places signscant financial 
' :: 
1 :  
. !. 

burdens upcw the Commctwealth. The &il remedial fees 
. . . . . . ~. ! :. . 

established by this section shall be in addition to my 0 t h  
. . I 
. . -. . 8 .  , 

fees, costs, or pcna!tics imposed pursuaat to the Code of 
: !  . . . m . . t r i a .  
. . , . 
. I . . 
: :. .. . 
i ,: Furies, Paragraph B of the statute limits the assessrnerrt of ~ h a e  civil remedial 
. 8:  . . . 

: 
:ftcs t? 'k?y resident of Virginia operating a notor vehicle on the bigbways of Vkghia." 

' . .. . . :. . . , ... . i .  . 
Tbe sale issue, as agreed by the parties, is whether the assessment of these fees on 

i i 
' * : .  . !  :. 2 - ., . . 

'V-a residents, but nor  on non-residents, violates the Equal Protection Clauses ofthe 
. ' I  .. .. . . 

, :,; . :, :' . 
: th.stitutlons of the United States and Virginia. The paties firihw agree ihar the only 

..!, ' 

. : I .  :.I: . 
issue to be decided is whcrher &,is statute bears a rationel relationship to a legitimate 

, . 
. : i :  . 

1. i. 
: Icgishve purpose, therefore, being wirhin the purview of the Equal Prutection C h m .  

1. . .  . 
1 :  . :  i. . 
I : . . .  

"Al! statutes enadd try the General Assembly are p e s d  to be wmtitutional " 
. Finn u V i r ~ a  Reketnent Svs ; / , .  terq, 259 Va. 144,153 (2000) citing Pulliam v. Coastal 

: ., . . . . 
. !  

. ! ': 
I !. 

&~X@%W h i c c s ,  257 Va. 1.9 (1999). The burda is on the party attacking the 
. . 
! :. 

- stautt4 to negate "every conceivable basis which mi& support it'' ~tcnhmsen v. Lake 
I . .  . 

i .. , . . 

' ShorelAuto Parts Co, 410 US 356,364 (1973). In explaining rational basis review, .the 

. .  . . , United States Supreme Court has stated: 

. .. 
; j .. . 

. . .  
. . COWLS are ccrupelled under .ratio~d-baris review to isccept 
. . . . a legislatum's generalizations even wben there i s  an 
4 ;. i 1: 
i .  

h p d e c t  fit between means and ends. A classification 
. .. docs mt fail rational basis review because it 'is na€ made 
: .  
>. ,  . with mathematical nicety or because in practice it results in 
.. . 
. : 
; :  some inequality ' 

! . 
: :. : I . . 

, . .  
; . .. .. . 

Further, a statutory classification d l  not bc set aside ifmy set of facts may 
I '. 
. . 

:MSO&~ be wt'~&ved that vould wrvs to justify the cluaihuriw at 155 
0 

? ;  . . quoby Md;owan v. b k q . 4 4 , 3 6 6  US 420,425-26 (196 1). Moreova, the United 
, . . , 
) i  . . . 

iStstes Supreme Court has stated. 
. . : . .. . . .  
i ;' 
, !  > .  . . I , .  

lUrJhczhcr embodied in the Foummh Arncdmcm w 
. 

' I . . .: > 
inferred from the Fiflh, equal protection is not a license for 

,: . 
1 1 : ;  , 

I !  

courts tc judge the wisdom, fairness, or logic of Icgislativc 
. . ? :  ;: . .  . . , choices.. .A statutory classification.. .must bc upheld 
, ::. 

. . . . 
. I. 

equal protection &allage if there is any reasonably 
. . .  . , 

I. 
conceivable state of facts that could provide a rational basis 

.. . . ... , . 
;. ' 

for the claxification. 

SV. Beech Corn-  . . . . 508 W3G7,313(1993). 
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, :  . . .I 
I FinaHy, the state has no obligation to produce evidwe to sustdn R stacu:oT 

c~au@ca6anYr rai~nality. "/A1 kgislgtivc choice b not subject to courtmom 
: bcqoding and may be bas4 on rational specdation unsupported by evidence or 
: empirical data " B U e r  at 320 poringBeach Co at 3 15 ( m y h a i s  add&. 
: ThaCfoxe, the dcfmdut beats the burden &demonstrating that there can be no 
conceivable set of facts that a d d  rationally support the distinction made ir, Va. 

' $46.2-206.1 between Virginia residents and non-residents. 

, Ddendant relies on Williams v. Vermont, 472 US 14 (1985), ta support his 
: pc+q?n that Va. Code $46.2-206.1 v i o h s  the Equal Rot&on Clauses. Li M-5, 
j the Uhired State9 Supreme COW gtruckdowtl a Vermont statute that granted a credit for 

S ~ C S  tau paid to another state on motor vehicles bought by Vermont residenu, but denied 
tht &it to those who bought and re*stered their vehicles in. another state before 
b e ~ ~ 8  a V m o m  icrtiden?. In exp1- its decision, the Supreme Court sated that 

: residence at the t h e  of the vehicle purchase is an arbitrary basis an which to distinguish 
betwsen present lrermon~ registrants. &j., at u. ?he Court stated, "'Having regiaered a 

I car in Vermont they are similarly situated far all relevant puposcs. Eacb.b a Vermont 
rtsldbt, using a car in Vermont, witb an e q d  obUgadou to pay for the 
malnledance md improveaem of Vermont's roodn" IP, at 23-24 (,Emphasis added]. 

: Clearly, W~lliams cm be dininpished from the case at band- 'X'he statute b : qwstim in SYllliPmr distinguished between two groups of b o w  residents in utha 
: word$, both m o r y  cbssifications in Williams were Vermrsut residents, the only 
diftlxknce being that one group bou@ their vehiclzs wiile ~zrmont residents and the 
0 t h ~  'group bought their vehicles before becomiag Vamont nsi&#s. In kt ,  the 

. case seems to intimate that if oae goup did not have. an equal digation to pay 
far thb maintenance and improvement of Vennam's roads then the classi%cation would 

.' be rytbropriate. This is what we have here. The two classes in &is case do not have an 
; qualbb1ie;etion to pay for Vx@a roads. Clearly, Virginia residents kve: more of 
obligathn to finance their own roads, than do ma-residents driving through on Virgilia's ' highways. 

! !  
: :. . ~. . ! :. : Defeixlant also relies on tes Funeral Home v. A 

. .. y 
266 Va 297 (2003h to 

. :,. .:. . . 
!: 

sum+ fir argument wt t h i s  rta%e violates the Equal Rotenion Clauses. Z%gS 
.. ? , :. 

: . ;:! ./ ! 
wnceptxl an o-ce levyhg fees &r solid waste disposal in W i e  County, Vksjn'la. 

. I 
; .: ! : I I& nt 299-300. The stntute in question in hvolvcd a diEtinctio~p between 
. , .  . 

: . . ~ I I :  , , 
. hou~ehclds and businesses and then among diffixtnt types of businesses. Xh at 300. The 

, ;:i. .. . :Suptobe Court of V i n i a  struck down the o~dinaare in question stating, 'YT]be 
.q: 

. ,..,: l ' .  . 
conlp!ahants carried their burdell of establishing the umeasombleness of the 

: .. iji : classifications in the Ordi-ce." & 306. Bowever, mncer~ied an ordinance, 
, . . . , j  , . I . ! :  : 

. , . ! I  : : 
: .i 

not a btate statute. l'lmefore, the level of review is dierent. In order to prevail in 
': ,. . ,.: . . . . . . :- 

: chaillplging an ordin-, the challcoger must prove that tbe ~ d i m =  is 
. . : I  . . . ,  . ,.. 
z . ! . :  I ... 

: unoa~stitutiaaal or unreasonable. &at 303 (Internal citations oiiitted). Therefore, 
. 2 ; :  when ordinance is beins challen~ed as u~eaacmablc, the cbllccge must be tnet with 

I _: 
.! : evideqce of monableness. Id at 303 c i t m g m  v. CH-View ra&.lX, 227 Va. 

: .I  ;' . 
I - . 1,:'. . - ,  . . 272,180-81 (1984). T h e m  court fd the ordinance umeasoaabte, not necesssrily 

; 1: . 
: .. , ::. 
' I . 2 ; .  

! :  ' . i- 

. . 
: .. i :  . , 3 

I . . . . 

. . 
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this analysis. T h  .bra Liccme i hmp~a .  Va Code (46.2483, does not ~rovide tbc 
'autbohty to collect civil remedial fees. 

If the laws of a party state do no? provldc fbr o£f"cs or 
vto1arik.s d e n b n a t d  or described in precisely the words 

. . ernpioyed in ~ubdibision. (a) of this article, such party state 
shall astrue the denominations and descriptioas 
appmbg in suMiviim (a) hereof as being applicable 10 
and identifying thost offenses or violations of a 
subsfaatidly similar nature and the laws of such pmy 
state shall contain such provisions as may be necessaq to 
ensure that full faxe and @ect is &en to this article. 

'Va. Code 946.2483 (emphasis added). Therefore, unless the home state had 
"subhtially similar" civil remedial kes,  there wcjuld be no similar cwdqct that could 
occur jn the home mrc which would rxquira &a re-mdon ofa driver's license in the 
:home $ate. Tkis 0cwId create a problem in attempting to wllcct these civil fees Srorn 
.out-o$state drivers. 

I The Yon-Resident Vdatnr's Compact, Va. Code 846.2-944, rt. seq., is a second 
mdti-$tat% compact that provides no basis tu ~ U c c t  civil remedial fees i%om mt-~f-sta~f? 
'driverb. That statute re*. 

When issuing a citation for a traffic violation, a police 
officer hali issue the citation to a motorist who is a 
reside& of or holds a drivcr's license issued hy a pa.r~ 
jurisdiction and shall not .require such motoxist to post 
collatqd or bond to secue appearance for rrial.. . 

j Efa driver fiils:to appear, undar this statute, the DMV sM1 report t b s  to the 
driveris home starc, ah may then suspend his drivkg privi1eger. F a  a driw to fully 
I$c@y, he must appear for his h@g and pay my applicable h s  and cogs Va Co& 
'#46.2+)44. Fuftk,  the Non-Resident \'ioIator's Conlpact is only ap~licable to offenses 
-h wbjch thc oEccr may issue a summons rather thao obtain a warrant. Mditioually, 
; ~ a  lah cmnm bc uscd fbr any offense far which the conviaion results in b revocation of 
:one9a h e r ' s  liceme. VL C O ~  $46.2-9450.  his subsmion elirninatej many ofthe 
,off&s that trigger Lie civd remedial, k c s  under 846.2-206.1. W l c  this 8tahte does 
~md* the collection of fees and costs from noa-resideats, it is linlited to wutt h e s  and 
costa hot remedial fm as ad&& bas. Possibly, the legislature, in ~p~p1Ptiqp Va. 
-Code b46.2206.1, rationally decided to mchde nowresidents in. this civ3 temcdiath 
fee le$slation becausethe costs of collecting on a judgment outweighs an$ benefits with 
Yesped to autaf-state motoxists 
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:I: 
:::.I . . . .  
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;m~~stitutionai. at 306-07. As p r w i u l y  Qoted, when state datutcs art! b f h g  
., ? 

. I  I! . 8 .  : .  ; challenged, the C~om~or~wealth has no obligarion to product any evidence 13 SUPW~~ of 
. . . L., 

! i. ?he law, nor does the Commonwealth bear the burdm ofprcwing the statute 'bmas~nable." 
: :  
. . 
r ,. 

&$$& q v a ,  at 320. 
; !' . . ,  .< . 
I Ij ' 

/ ,. 
.'I I : ! :  

: The Commonwealth cites Leonard v. Thornhurgl~ 489 A.2d 1349 (Pa. 1355)' in 
.: ! I. 
... :, . ,: . ~ ~ p p d f l  of its posirion that the chssification io qutstirn bere is iatianally related to a 
' ,.;: . ... 
.!.I. 

:c@i$ate state p p s c .  involved a Ian; thst taxed the wager ofPbjladelphia 
1'.  . I..] . I .. :. I .  . 

: rcs dtxlts at a bigher level than h e  wages of mn-residents. g at 13 5 1. The Supreme 
i. 1 . : 

'i : 1: .. . : court: of ~tansylvania q h d d  the statute stating that &re arc Mlid rcasocs for imposing 
.* ,:j.!: a hi&er tax rate on resident wage earners than w mn-resident wage emdrs. Jd. at 1352. 

.. :..!.i: . The Court stated. . I . . 
; .. . . . . . 

.: ! ;. 
. 

I; .I 
. ,:: 

s !  . 
11 may clearly be presumed that non-resident wage ca~nas 

: . i  . . i ,  
. . . .  . : 1. 

utilizz services provided by the City of Philadelphia to a 
. . :. : . . . .. 
, :  

lesser extent than do residents. Rather than benefit ficm 
. ; .: 
, j i 

3 .:. 
twent)t-four hour and seven day per wuk availability of 

. .. 
1 : ,. . : such services, non-resident wage ea.~ners avail themselves 
, .  . . 
1 1' of such service primarily d d g  an eigbr hour workday aq 
: !. . . ; .  a five day per week basis. Though the cmact p ~ ~ o n s  of 
. . 
I /. . . . . the services used by the two chs t s  a* not quantifiable, it 
: I . .  . is clear &at ditfermces in the levels af service utilization 
! :: 
. :  . . . . 

must necessarily exist. 
,. . . . . . 

. . 
:.:: . - .  . 
i :. 

: 

& at 1352-53. 
I :  

I The same could be extrapolated to 'C'irgnians' use of Virginia's highways While 
we mhy not how "the 6xaQ prcpardons" of Virginia resident drivers to non-resident 

. ,  drl* on Vxgbia's highways at any given h e ,  undoubtedly, S'iuginians make greater 
use ~Vugb.ia's W w a y s  than do non-residents. In Puag~aph A o f  Va Code 2- 
206.1, the le@ature explained that the p p e  of this statute, "is to genefate revwue 
fiom pwrs whose dangerous dri* behavior places significant hanciai 

I I budens upon the Conimonl~ealth" It logically fbllows that V i i a n s  mgke up a greater 
I , , perce&ta$e of dqeroua Qivm than do non-residents since Virginians makc up the 

, s peratage of drivers on Vinja's highways. This underlying aslmptioa could 
. I  

, , p v i  ""$ e a ratio& basis for the classification at hand, keeping in mind that the 
Com~onweahb bears no burden to put on di,spositiw evidence or statistks to suppon this 
assesdon Z-XeIler. supra, at 320 

I 
. .  . 

, . . . .  ~. , 
. : J j  
, . ! I  

This Cwd fiuther finds that the diff~culiy in mllectitlg fets fkom oh-of-state 
: ! .: . i j I  
a ::..Ii z . 

0ffmder.s could provide a rational basis for the classification at hand consiPezing the 
;: ;* 

: ::i;'l; 
> .  

stated purpose ofthe Civil remedial fees is to "generate revenue." TWO mhi-state 
- .i;J . ,.. 

I I I: . .:. . 
compkas affectiq the collection of traffic fines md costs from non-rcidente are relevant 

9 !, 
8 ,., 
: ,. ,:I: : : 
. . . * .  ! .. . 

.. .:. 
: * ?  . . . , 

.j i ! .  . . . 
.: 

, ' ~ ~ ~ t t h t ~ o m m o m v ~ t h  a n d ~ e n @ t b e H m d c o ~ G e n u a l ~ c t  ~ a u r t ~ m d y  
: :I' 

I ,: 
ndseiNd this case as 489 A 3d 1349. 
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i The Ccurt is aware that at least four other states- Michigan, T-, .yew 
Ntw Jusey- have enacted legislation similar to the legislation at issue .hue. The 

: ~cnrrtjfUrrhet reco&es that each af these states includes both residents and nor.- 
rwidebts in the kes assessed. However, it is COKM that this has no b&~* on the 
. issue h e  chis Court. 

1 h should be reiterated that this law should not be scrutinized under a 'fair* or 
l "pdiifcally correct" standard, but must be anaI~zed under the afoicmerxtio$ed w.hnal 
:basis. j Although reasonable people can differ w the appropriate wnclusion, this CCW 
.finds that the ddmdant has not met his burden of negating "every conl;tivable basis* 
'which. might ~uppr t  this legislative clas4fic.on. The Court finds that W e  is a 
i c ~ e ~ v d ~ l e  rational basis for this legislation's classifications and holds V* Code $46.2- 
i 206.1 ~cormitudonal. This  mat^ is remanded to the Henrico County herid DisUict 
. c o ~ u r u u a n t  to Va. Code 916.1-13 i . I .  The appropriate Order is eniered this day 
jh~rpomtirq  the hdings conrained herein. 

; !. 
1.11 : ; !, i Thank you for y o u  efforts and we11 reasoned arguments in zhis matler. 

! 
1 I: ' .I 


